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THOMAS JOE M LLER- EL,

Petitioner- Appel | ant,

VERSUS

GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas, Dall as

Bef ore DAVIS, JONES, and DeMOSS, Circuit Judges.

PER CURI AM

The Supreme Court has reversed the decision of this Court

entered on August 7, 2001, and published at 261 F.3d 445, and has

remanded this case to our Court “for further proceedi ngs consi stent

wi th the Suprenme Court’s opinion” decided February 25, 2003 in No.

01-7662.

For the reasons stated by the Suprene Court inits opinion, we

now i ssue a Certificate of Appealability (COA)on Petitioner’s jury

sel ection clai mprenm sed on Batson'. Accordingly, as suggested by

'‘Bat son v. Kentucky, 476 U.S. 79 (1986)




the Suprenme Court, the issue now before our Court is whether
“Petitioner [has] denonstrate[d] that the state trial court’s
findi ngs of the absence of purposeful discrimnation was incorrect
by cl ear and convincing evidence, 28 U S.C. 82254 (e)(1) and that
the corresponding factual determnation was “‘objectively
unreasonabl e’ in |light of the record before the court,” when vi ewed
in the light of (1) ‘Petitioner’s historical evidence of racia
discrimnation by the district attorney’s office’, (2) the
‘substantial evidence Petitioner put forth in support of his prim
facia case’, (3) the decisions of both the prosecution and the
defense to call for a jury shuffle and (4) the evidence proffered
by the defense as to di sparate questioni ng of prospective jurors by
the prosecution.” We direct the parties to submit supplemental
briefs focusing specifically on these issues with full and complete
record citations as to relevant evidence and testimony. We

instruct the clerk of this court to set a briefing schedule so that

briefing will be complete within 45 days.



